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STATE OF WISCONSIN : IN SUPREME COURT
State of Wisconsin {Dept. of Adm. ) et al,, ) E: F E:
Appellants,
APR 190 1977

V.

ROBERT O. UEHLING
DILHR et al,, CLERK OF SUPREME COURT
MADISON, WiSCONSIN

- Respondents,

APPEAL from a judgment of the circuit court for Dane county:

HON. NORRIS MALONEY, Circuit Judge. Affirmed. .

This appeal arises from a judgment affirming an order of
the Department of Industry, Labor and Human Relations {(DILHR) Commission,
which concluded that the appellants Department of Administration {DOA} and
the University of Wisconsin-Madison (University)} had discriminated against
the respondent John T. Patzer in violation of secs. 111.32 {5)and 111,325,
Stats., of the Wisconsin Fair Employment Act. Patzer, a white male, claimed
the DOA and the University discriminated against him by limiting eligibility
for application for employment as an apprentice painter at th'e University to
women and members of specified minority groups. This limitation by the DOA
and the University was in accordance with an affirmative action hiring program
utilized for the purpose of increasing the number of women and minorities
employed in state service and specifically in the classified crafts scries at

the University. The classified crafts series is an employment unit including
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various building trades personncl, such as carpenters, painters, plumbers,
electricians, and the like.

Under sec. 15.101, Stats., the DOA is charged with program
fcsponsibilities of the state civil service, ch. 16, subch, II, Stats. The DOA
is quasi-judicially assisted in this function by the Personnel Board, attached
to the DOA under sec. 15,105 (3), Stats, Within the DOA is the Bureau of
Personnel, the Director of which is charged with the effective administration
of civil service. Sec. 16,03 (1), Stats. The Director is required to promulgate
rules for such administration, subject to approval by the Personnel 'Boarc‘!.
Sec. 16.03 (6), Stats.

On January 11, 1973, Patzer filed a complaint with DILHR
alleging that he had been discriminated against in violation of the Wisconsin
Fair Employment Act and Title VII of the Civil Rights Act of 1964, 42 U.S.C.
sec, 2000e, After a hearing and oral argument, the DILHR Commission issued
its decision containing numerous findings of fact, which are not in dispute.

Prior to November, 1972, the University employed 180 persons
in the classified crafts. None of these persons were women or members of
minority groups: all were white males. A similar situation existed in classified
crafts employment at the other educational institutions of the University of
Wisconsin system under ch. 36, Stats., where, of thirty-one employees, none
were minority group members and only one was female,

Upon identifying this under-utilization of women and minority
group members in the classified crafts series, in October and November,

1972, the University set certain affirmatiye hiring goals for its physical plant
during the coming year, including hiring three minority group members for
two apprentice steamfitter and one apprentice painter positions, On October
31, 1972, the University filed a certification request with the Director of the

State Bureau of Personnel, who is charged with the administration of the state
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civil service, to fill three apprenlice positidfs; two steamlitier and one ~
painter, asking that recruitment be limited to minority group members,
pursuant to Wis. Adm. Code ch. Pers 27 (hereinafter Pers 27).

Pers 27 is a set of four administrative rules {secs. Pers 27.01 -
. 04) promulgated by the Director of the Bureau of Personnel pursuant to s‘ec.
16,08 (7), Stats., which provides: |

"Exceptionzl emvnloyment situations. The director shall pro-
vide, by rule, for exceptional methods and kinds of employment to meet the
needs of the service during periods of disaster or national emergency, and

for other exceptional employment situations such as to employ the mentally
handicapped, the physically handicapped and the disadvantaged."

In secs. Pers 27,01 and , 02 the Director has provided for the
authorization of the establishment of exceptional employment lists which may
limit eligibility for application for a certain position to specilic target groups
of occupationally disadvantaged persons. These administrative rules provide:

"Pers 27. 0! Policy. To enable the state, as an employer, to
carry out its social, economic, and community responsibilities through employ-
ment of the occupationally disadvantaged by reason of, but not limited to, sex,
ethnic background, or age and the occupationally handicapped by reason of,
but not limited to mental or physical disability, or to meet the needs of the
service during periods of disaster or natural emergency, the director shall
provide for exceptional methods and kinds of employment pursuant to section
16. 08 (7), Wis. Stats.

"Pers 27.02 Exceptional methods of employment; occupationally
disadvantaged. (1) EXCEPTIONAL EMPLOYMENT LIST ESTABLISHMENT,
The director may authorize establishment of exceptional employment eligible
lists to enable departments to hire the occupationally handicapped or disad-
vantaged. In establishing such lists the director shall employ merit system
principles which are broadly comparable to those which are used in establishing
standard eligible lists for the same classification and may use such processes as:

"{a) Limitation of recruitment to the specific occupationally handi-
capped or disadvantaged applicant target group. '

""{b) Use of category rating in the examination and certification
process,
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"(2) USE OF EXCEPTIONAL EMPLOYMENT LISTS. Under his
authority to determine appropriate eligible lists, the director may, upon
written request of an appointing authority, authorize the establishment of an
exceptional employment list or the creation of an exceptional employment list
from a standard employment list when:

"{a) Such list is required to meet the criteria outlined in the
contract or guidelines under which a pasition is fully or partially funded, or

"(b) Such list is required to meet an approved department
affirmative action goal,"
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In this case, at the Universitj's request, such an exceptional -
employment cligible list was authorized by the Director, and the State Bureau
of Personnel announced the apprentice painter vacancy in its Current Opportunitie
Bulletin with the following limitation; '

"SPECIAL REQUIREMENT: In accordance with the State of Wisconsin's
Affirmative Action Program, only applicants who are women, or who are
members of the six minority groups as defined by the EEOC [Equal Employment
Opportunity Commission] may apply for this position. These groups are:.
American Indian, Oriental, Spanish Surname, Eskimo, Aluet, and Afro
American, "

On December 26, 1972, Patzer filed an application for this
position. In a letter {o Patzer, the Bureau of Personnel inquired as'to whether
he was a member of one of the target groups indicated in the announcement,

‘and he responded that he was a white male. Patzer was then notified that his
application could not be considered because he was not a member of the target
groups to which eligibility to apply was extended.

Of fifteen eligible persons whose applications were considered,
twelve underwent a competitive civil service examination and nine were finally
certified by the Bureau to the University for interviews. Ultimately two persons,
a white female and an American Indian male, were hired as apprentice painters.

According to the University's Director of Affirmative Action, the
University intends to continue to use the lirmited recruitment process until a
balance is reached between the utilization of women and minority group members
in the classified crafts and the percentages of those persons in the total work
force,

The DILLHR Commission concluded that the DOA and the University
had discriminated against Patzer in violation of the Fair Employment Act and
issued the following order:

(1) That Respondents cease and desist from discriminating
against applicants for employment in the State classified crafts series by
imposing special eligibility requirements based on race or sex,

"({2) That Respondent DOA examine Complainant, within ten

days of the date of this order, with the same competitive examination given
applicants tested for the painter apprentice positions here in issue.
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"(3) That if Comulainant’s score on said examination would
have entitled him to be certified to Nespandent UW, his name shall be so
certified by Responcent DOA.

"(4) That following such certification, Complainant shall be
hired for Respondent UW's next available painter apprentice vacancy.

""{5) That Respondent DOA communicate -its compliance with
paragraphs two and threec of this order within thirty (30) days from the date
thereof; that Respondent UW communicate its compliance with paragraph
four of this order upon achievement of compliance,

The DOA and the University filed a petition to review the deter-
mination of DILHR with the circuit court for Dane County, The circuit court
concluded that the enactment of Pers 27 by t.he Director of the Bureau of
Personnel was administrative action beyond the powers delegated by the
legislature, and therefore Pers 27 was in violation of the Wisconsin Constitution.
The DOA and the University appeal.

It is to be noted sec. 227.05 (2) (e), Stats., provides that the
validity of administrative rules may be challenged in proceedings under secs.
227.15 to 227,21, Stats., for review of decisions and orders of agencies, pro-
vided the rule was duly challenged in the proceeding before the agency in which
the order or decision sought to be reviewed was made, The following issues
as to the validity of Pers 27 were raised before the DILHR Commission. How-

ever, neither the Commission nor the circuit court made determinations as to

all of them.
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HANLEY, J. The following issues are properly before this
court upon appeal: |

1. Was the promulgation of Pers 27 a valid exercise of power
properly delegz-zted by the legislature?

2. Does the limited hiring policy, as authorized by Pers 27,
constitute discrimination in violation of the Wisconsin Fair Employment Act?

3. Does the limited hiring policy, as authorized by Pers 27
constitute discrimination in violation of Title VII of the Civil Rights Act of
19647

4. Does the limited hiring policy, as authorized by Pers 27,
constitute a denial of equal protection of the laws?

Delegation and Exercise of Lepgislative Power

The appellants contend Pers 27, authorizing the utilization of
limited eligibility lists, is the exercise of administrative authority delegated
by the legislature in sec. 16.08 (7). Tobe valid, it is necessary that the limited
hiring policy (1) be based upon a proper delegation of power by the legislature
and (2) not constitute administrative action in excess of the statutorily conferred
authority.

In determining whether the legislature has properly delegated
its power to an agency, this court applies the following rule:

" 'A delegation of legislative power to a subordinate agency will
be upheld if the purpose of the delegating statute is ascertainable and there are
procedural safeguards to insure that the board or agency acts within that legis-
lative purpose.' " Westring v, James, 71 Wis, 2d 462, 468, 238 N, W, 2d 695

(1976), quoting Watchmaking Examining Board v. Husar, 49 Wis, 2d 526, 536,
182 N.W. 2d 257 (1971). '

Under sec. 16,03, Stats., the legislature has charged the
Director of the Bureau of Personnel with the responsibility for the effective
administration of the civil service and the authority to promulgate rules to
carry out that responsibility, The general purpose and policy of the civil service

is stated in sec. 16.01, Stats,:
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“(2) It is the policy of the state to maintain a strong coordinated
personnel managerment pragram and to assurec that positions in the classified
service are filled through methods which apply the merit principle, with ade-
quate civil service safeguards. To these ends the bureau of personnel with
advice and quasi-judicial assistznce by the personnel board shall develop,
improve and protect a state-wide personnel management program which
assures that the state hires the best qualified persons available and bases the
treatment of its employes upon the relative value of each employe's services
and his demonstrated competence znd fitness. "

Thus, the basic purpose of the legislature's delegation is clear — the Director
is to establish a system which tests the ability of applicants for particular jobs
s0 that the most qualified are employed.

The legislature has also, however, in sec, 16,08 (7), Stats.,
provided for exceptional methods, evidently deviating from the strict merit
principle, to be adopted by the Director. This section requires the Director
to provide for exceptional employment situations such as to employ the mentally
and physically handicapped and the disadvantaged.

‘ The legislature's purpose in enacting sec. 16, 08 (7) is obvious.
It is clearly intended that the state, through the civil service, use its hiring
power to provide jobs for those persons who are occupationally disadvantaged,
in that, due to factors beyond their control, they cannot effectively compete
for employment based upon strict merit principles. Consequently, "exceptional
methods and kinds of employment'’ are authorized.

It is clear that sec. 16.08 {7), in light of its general terms, con-
stitutes a broad grant of legislative authority. This court, however, has em-
phasized that broad grants of legislative powers will be permitted where there

are procedural and judicial safeguards against arbitrary, unreasonable or

oppressive conduct of the agency. Schmidt v. Departmeat of Local Affairs and

Development, 39 Wis. 2d 46, 158 N. W, 2d 306 (1968); Sce also Westring v.

James, supra.




The Director's rule-making authority is attended by the pro-
cedural safeguards under the Administrative Procedure Act, ch, 227, Stats.,
requiring public hearings, aﬁd the validity of such rules may be challenged in
the courts under scc. 227,05, Stats.

We think that the legislature has sufficicﬁtly, although generally,
stated its purpose of sec. 16,08 (7), and therefore the legislature's delegation
of power is valid, for the power conferred upon the Director is limited by pro-
cedural safeguards and review by the courts under the Administrative Procedure
Act,

Whether the enactment of Pers 27, authorizing the utilization of
- this limited hiring policy, eXceeds the delegation of power conferred by the
legislature is the next question to be considered. It is the general rule that
an admin;strative agency has only those powers which are expressly conferred

or which are fairly implied from the four corners of the statute under which it

operates, Racine Fire & Police Comm. v. Stanfield , 70 Wis, 2d 395, 399,

234 N. W, 2d 307 (1975); Wisconsin Environmental Decade, Inc. v. Public

Service Commission, 69 Wis, 2d 1, 16, 230 N. W. 2d 243 (1975). Therefore,

no agency may issue a rule that is not expressly or impliedly authorized by the

legisiature, Kachian v. Optometry Examining Board, 44 Wis. 2d 1, 8, 170

N. W, 2d 743 {1969).
Nowhere in sec, 16.08 (7) is there authority for the declaration
of policy made in Pers 27 regarding extraordinary employment of minorities
and women in order to correct past alleged evils of discrimination., Since sec,
16,08 (7) merely authorizes "exceptional rnethods' to employ the '"disadvantaged, "
the establishment of the limited eligibility lists which deprive persons of the
right to apply for civil service positions on the basis of race or sex cannot be
said to be expressly authorized by the statute.
Thus, is the power to establish such an exclusive hiring procedure

fairly implied from the express statutory grant within the four corners of the



by T omm e s e ms e = wEmEme o - -

statute® This court has recognized the rule that any reasonable doubt of
the existence of an implied power of an administrative agency should be re-

solved against the exercisz of such authority, Statc ex rel, Farrell v,

Schubert, 52 Wis. 2d 351, 358, 190 N. W. 2d 529 (1971). We are satisfied
that such doubt exists in this situation, and thercfore tlr;is power is not so
implied.

A delegation of the power to impose absolute preferences in
civil service employment to persons based solely upon race or sex may not
be fairly implied solely from the particular language used by the legislature.,

The words "exceptional methods' do not necessarily imply absolute preferences,

s r™e

" and the word “'disadvantaged" does ;mcessarily imply those persons who are of
a particular sex or race which is underrepresented in an employment unit.
Whether one is occupationally disadvantaged does not, in every case, depend
upon that person’s race or sex.

The appellant;, however, contend that absolute preferences in
favor of women and minority group members is the only realistic and effective
method of carrying out the purpose of sec. 16,08 (7) to employ the ""disadvantaged, "
and, therefore, such preferencesarefirly implied from the statute. Absolute
preferences are necessary, appellants claim, because of the following factors:
(1) women and minority group members are reluctant to apply for positions be-
cause of their previous systematic exclusion from the classified crafts; (2)
there exists a possibility that employment screening procedures would dis-
proportionately exclude qualified women and minority group members; (3) the
classified crafts is a non-expanding emploi}ment unit with a i:ow turnover rate;
and (4) previously laid-off crafts workers, all white males, are preferred for
crafts vacancies.

The two last mentioned factors only relate to the number of

positions available, and while they may restrict the opportunity to consider



fcmale and minority applicants, thCS.E: factors co not ‘ne'c.:'csn-s;rily redui};-ihé
use of absolute preferences to {ill those positions which are open to recruit-
ment with qualified wornen or minority group members.

The first and second factors, the reluctance of women and
minority group members to apply {or these jobs and dis.criminatory screening
procedures, also do not establish that absolute preferences are the only effective
methods to achieve the legislature's purpose in sec, 16.08 (7). On the comtrary,
rigorous recruiting of female and minority applicants, provision for special
training programs, and development of non-discriminatory screening pro-
cedures are clear alternatives. In regard to establishment of non-discriminatory
screening procedures, efforts could certainly be made to elimix;ate any subtle
discriminating forces in conventional testing. It is not unusual that such testing
may be oriented to reflect the attributes of the average applicant, and thus‘, if
the testing touches upon cultural backgrounds, it may not take into account
cultural differences between the average applicants and women or minority
group members. Similarly, more individualized screening procedures \:vould
be able to better gauge an applicant's character by taking into consideration,
for example, that while a particular minority applicant may not have as much
experience as a white male applicant, the minority applicant has been forced
to operate against numerous social obstac:les, and thus shows greater detex-
mination. This sort of consideration could also be significant in the case of a
fermale applicant, especially in the building trades field.

We think that a delegation of power to implement absolute pre-
ferences based on race or sex is not neces.sarily implied for the reason that
such preferences are the only realistic anci effective method of carrying out the
legislature's purpose,

Not only is a legislative grant of power to implement absolute
preferences not necessarily implied, neither is such a grant of power fairly

implied. Other statutory statements cast significant doubt upon the view that
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the legislature impliedly authorized a‘oscfui:e pre}.';:re:;]ces, and also the drastic
nature of absolute prefercnces would indicate that had the legislature intended
to grant the povrer for their implementation, it would not have done so in such
an indefinite manner.

The Wisconsin Statutes are replete with _requirements that civil
service employment depend only upon an individual's merits and with prohibitions
against discrimination based on race or sex., Members of the Personnel Board
are held to an appreciation of the application of merit principles in public em-
ployment. Sec, 15.105 (3), Stats. Under sec. 16,01, quoted above-, which
states the policy of civil service, positions in the service are to be filled with
the best qualified individuals based upon the merit principle. Sec, 16,11,
Stats., requires that appointments to and promotions in the classified service
are to be made only according to merit and fitness which shall be asceétai‘ned
so far as practicable by competitive examination.

The appellants contend that sec. 16,14, as amended in Laws of
1971, ch, 270, sec. 41 implies that absolute preferences a.re authorizadl The
pertinent portion of that section states:

"No discrimination shall be exercised in the recuitment, application or

hiring process against or in favor of any person because of his political

or religious opinions or affiliations or because of his age, sex, handicap,

race, color, national origin or ancestry except as otherwisg provided, "

Prior to the amendment, sec. 16,14 merely prohibited discrimination against
or in favor of any person based upon that person's political oxr religious opinions
or affiliations. Appellants contend the language ""except as otherwise provided”
is an expression by the legislature, in that this amendment was made in the
same law which created sec, 16,08 (7), that absolute preferences based on
race or sex are not excluded, The action of the legislature in amending sec.
16. 14 in this context is ambiguous., The legislature's amendment not only
added the language referred to by the appellants, but also included the factors
"age, sex, handicap, race, color, national origin or ancestry' to those dis-

crimination upon which is prohibited. It is not clear whether the language
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"excepl as otherwise provided' was intended to apply to discrimination based
upon any of the mentioned factors or solely, for example, to discrimination
based upon age or handicap, factors for which the exceplion to the blanket
prohibition of discrimination would most likely be desired, In any event,

this does not amount to a fair implication of a grant of power to impose absolute
preferences.

Very significantly, the legislature has prohibited administrative
rules which discriminate for or against any person by reason of that person's
race, creed, color, national origin or ancestry. Sec. 227.033, Stats. More-
over, recently in Laws of 1975, ch. 94, sec, 71, the legislature added sex to
- ‘this list of factors upon which no administrative rule may discériminate. The
legislative grant of authority which the appellants claim is implied by sec.
16.08 {7) would clearly be in direct conflict with the statement in sec. 227.033.

We conclude a grantof power to implement absolute preferences
based upon sex or race is not implied by the language of 16,08 {7) or because
the appellants claim such preferences are the only feasible method to accomplish
the legislative purpose. Furthermore, other statutes contain statements which
are clearly not consistent with the grant of such a power, and therefore there
is at minimum a ;easonable doubt of the existence of implied power to implement
the drastic procedures of absolute preferences. Where such a reasonable doubt
exists, that doubt must be resolved against the implied grant. Therefore, the
power to utilize absolute preferences is not granted to the Director of the
Personnel Board. Insofar as Pers 27 authorizes the establishment of employ-
ment lists which constitute absolute preferences based upon sex or race, itis

void ab initio. State ex rel. Farrell v. Schubert, supra at 359. Accordingly,

Pers 27, upon which the appellants rely, is not valid authority for the exclusion
of Patzer solely because of his race or sex.
In light of the above conclusion, we do not reach the remaining

issues,

By the Court: Judgment affirmed.
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